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Examination of Witnesses 

Anna Ribas Gonzalez and Robert Nisbet, British Association of Social Workers, and Dr 

Ruth Allen, Chair of the Mental Health Faculty, the College of Social Work 

 

Q139  The Chairman: Good morning.  Welcome to this session of the Select Committee 

on the Mental Capacity Act.  I am grateful to you for attending as witnesses and also for 

your detailed written submissions, which have been extremely helpful to the Committee.  

You will appreciate, from the evidence and from your own submissions, that there are 

questions about widespread non-compliance with the Mental Capacity Act, and the first two 

written questions, which have been submitted to you, really relate to that, but they have 

been divided into two parts, dealing in the first instance with social workers themselves and 

then the second one deals with others.  Could I ask, particularly under reference to the 

College of Social Work, what you consider to be the reasons for non-compliance by social 

workers with the Act and what solutions you propose? 

Dr Allen: The evidence for non-compliance is coming from quite a lot of different quarters.  

There is case law, there are reports from CQC, and then there is the review that we have 

done through our own members, in seeking their views.  There is evidence there.  A lot of 

the decisions around mental capacity are not necessarily always totally transparent.  There 
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are no standardised forms to fill in, apart from in relation to Deprivation of Liberty 

Safeguards.  That is clearly documented.  There is something about the Mental Capacity Act: 

it is a vital bit of legislation; very important decisions are being made; and the monitoring of 

that is being left very much to local arrangements.  It is through that lack of accountability 

for employing responsible agencies, whether that is the NHS or local authorities, on all of 

the types of Mental Capacity Act decisions that have to be made that we see this risk and 

then the actuality of non-compliance happening.  There is something about the way the MCA 

is regulated, monitored and the governance around it that is weak.  If you compare it to the 

Mental Health Act, for instance, it is considerably weaker.   

In terms of what happens with the workforce, in terms of social work, there are issues 

about training and development.  Social work is a profession under pressure at the moment, 

as we know.  All professions in health and care are under a lot of pressure.  There is 

something about how we maintain the quality and standards of practice.  Some very fine 

decision-making has a profound impact on people’s lives.  How do we ensure that that 

quality of practice is being promoted in every local authority, every NHS body that is hosting 

social workers and every other agency that is managing social workers?  There is something 

about training and ongoing development of staff. 

Another key issue is that, as the Act has been implemented, we have perhaps 

underestimated the degree to which this is a cultural and attitudinal shift in the relationship 

between all professionals and the people that they serve.  It is a societal issue about how we 

promote enablement, people’s autonomy and rights, out of professions, including social 

work—although I would like to think social work is really changing in this respect—but all 

professions come out at quite a paternalistic position.  The MCA is not yet fully understood 

across any professions as an enabling piece of legislation about protecting people’s rights to 
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choose, primarily, and it is seen as bolstering the desire to protect and, in some ways, 

control people’s choice-making.  That is still a cultural and attitudinal problem.   

Q140  The Chairman: Could I ask all three of you how you think social workers are 

equipped to undertake assessments of capacity for the purposes of the Act, irrespective of 

the nature of the person’s impairment?  For instance, there is some evidence about 

brain-injury cases; there is some suggestion that social workers are not particularly equipped 

to make that assessment.  Perhaps the Association of Social Workers would like to lead on 

that. 

Anna Ribas Gonzalez: It is certain that, with certain individuals, social workers might not 

feel equipped to that, but they do not have to do it in isolation.  The intention is for people 

to seek help from other professionals, who might be in a better position to understand the 

illness of the patient or the situation of the patient.  We agree with many aspects of what my 

colleague from the College of Social Work has said, and we pointed that out in our 

submission paper.   

We do feel that the culture is changing, mainly in the social-work context, but we find, in 

many situations, such as in acute hospitals and care homes, there are other professionals, 

from social care settings or from social care and health professions, who do not feel 

confident in carrying out capacity assessments.  Sometimes, or in many circumstances, 

mental health services are asked to intervene because of that lack of confidence and 

probably expertise in doing so.  Definitely there is a need for more specific and hands-on 

training into carrying out assessments and real-life situations.   

The Chairman: The second issue really is related to that.  The first one was concerned 

with social workers themselves.  The majority of the submissions that criticise 

non-compliance concentrate on non-compliance by other professionals in the social work 
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context.  Could I ask you first of all what evidence you have for that non-compliance and 

what solutions you propose for it? 

Robert Nisbet: I would like to think that it is also, rather than just half-empty, a half-full 

glass.  Yes, there is evidence of non-compliance, but there is also considerable evidence 

around services, agencies and professions really getting to grips with this.  I do not want to 

portray us on a downward slope, as it were; I think we are on the up, but it does take time.   

The areas of non-compliance that I have experienced are predominantly within frontline 

health professionals across primary care services—GPs, nursing, podiatry, dentists, etc.  I am 

seeing quite a considerable amount of training with frontline primary care staff and, for 

many, it is their first time ever undertaking any formal training.  What they have picked up 

on the Mental Capacity Act tends to be hearsay or anecdotal.  That does not underlie their 

incredible motivation and willingness to apply the Mental Capacity Act.  It is something that 

was just left to one side.  An awful lot of effort went into care homes and social care staff, 

and we neglected many of our health colleagues or we assumed that it had been done.  That 

is one area.   

I also think that we are dealing with hierarchies and medical professions that tend to see that 

perhaps they have always or have largely been the decision-makers.  The decision-making 

being moved to a number of other professions, individuals, etc, poses quite a lot of 

challenges.  It poses challenges to those who have always been very used to “the doctor 

knows best”, or would refer to the consultant or the GP for that decision, compared to 

what is required of making that decision themselves, if they are the person who is dealing 

directly with that case and they have undertaken their assessment.  We have a long way to 

go, but I do sense the beginnings of us turning the tide.  I am more confident now that we 

have listening ears, rather than individuals or bodies who just say, “This doesn’t belong to 

us”, or “This isn’t to do with us”. 
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Dr Allen: I would agree with that.  We do have a very long way to go.  We probably ignored 

health colleagues in the early stages of implementation of the Act, and made assumptions 

that the principles could be logically grasped and that they would then turn into practice.  

Actually, that is not really how things happen; that is not how things get implemented.  The 

sense of doing good for others, rather than doing with, is actually a fundamentally quite 

difficult concept for some health colleagues.  I work in the NHS, so I work alongside 

doctors, nurses and all the other health staff on a day-to-day basis, so that is my own 

personal experience as well.  The matter of other professions being deferential towards the 

decisions of doctors, with regard to matters of best interest, is an important one that needs 

to be addressed in training and in thinking about how to support implementation across 

professions.   

The College would also take the position that social workers should have a lead role in 

relation to systems where the MCA is being implemented in some form.  This absolutely 

needs to be owned across all professions, but social workers should have absolute focus on 

best practice, knowledge and being able to share that knowledge with colleagues across the 

system, and having a leadership role in ensuring that people’s rights and their right to have 

their autonomy optimised and their choice-making optimised.  That should be something on 

which social workers can lead. 

Q141  The Chairman: Apart from the concerns about implementation by professionals, 

your submissions also raise concern about the application of the Act in family or informal 

caring settings.  What evidence do you have of compliance in those settings? 

Robert Nisbet: In terms of the hard evidence, Lord Chairman, I cannot call upon that in 

terms of considerable volumes of research.  What I do pick up from families, particularly at 

times of crisis, when a relative is at the brink of perhaps being considered for going into a 

residential care home or there is another crisis within their care, to then be faced with 
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someone saying, “We have to consider the Mental Capacity Act here, and best interest”, is a 

bewildering world for them.  Quite rightly, they want to make decisions that they consider 

are in the best interest, without the amount of protocol and process they have to go 

through in relation to the Mental Capacity Act.  It is quite bewildering for them.   

We have not done very well in educating the public in respect to what the Mental Capacity 

Act is about, let alone what you can do about preparing for a time in your own lives when 

you may lose capacity.  It just is not on the radar in relation to professionals, the media and 

what-have-you educating families as to what the Act is, and about their rights and 

responsibilities.  There is a huge amount of misinformation; there is a huge amount of 

ignorance.  I would like to feel that this is an Act that is wholly supportive of families and 

carers being integral to the best interests or care of their family members or relatives, but I 

also feel that, as professionals, we have a considerable amount of work to do to bring that 

across.   

My final point is that there is a crisis of public confidence in many public-sector services, and 

there is certainly a crisis of the public’s confidence in social work.  Consequently, whether 

people have trust or confidence that social workers are able to involve families and 

communicate with family members as equals has, in some ways, come under considerable 

scrutiny and threat.  We have a long way to go before I feel families can trust us and see us 

as equal partners in this. 

The Chairman: Finally, could I ask you what sanctions exist for non-compliance?  Do you 

consider that there should be more effective sanctions and, if so, what? 

Dr Allen: I think through CQC regulatory scrutiny, certainly within the NHS context, we 

will see sanctions through that process in terms of the way non-compliance is picked up, in 

relation to consent and capacity.  That is one way in which it happens, and it has actually 

been very helpful within mental health organisations to have that reflected back.  That has 
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been something that has raised the profile of the Mental Capacity Act with the chief 

executive.  That is really what you need to do: you need to get your director of adult social 

services, your chief executive or your most senior executives to recognise the importance 

of this.  There is something about those very senior leaders recognising that there is 

organisational risk in not complying.  That organisational risk has not always come into 

enough focus for them actually, in these first few years of implementation.  It is too easy not 

to do very well with the Mental Capacity Act at the moment.  That is a key issue. 

Q142  Baroness Browning: Could I ask you about the relationship between safeguarding 

and the Mental Capacity Act?  Are social-work professionals under pressure to prioritise 

safeguarding, as opposed to fulfilling the broad principles of the Mental Capacity Act, which 

are about empowerment?  When you answer that, I wonder if you could just tell us how 

that empowerment is achieved, when most of your packages will be delivered by third 

parties.  Although social workers may well do assessments and may agree a package, the 

day-to-day delivery of that is most likely delivered by agency staff who, on a day-to-day basis, 

will actually be the people helping that person with decision-making, being the people on the 

ground who will see when circumstances are beginning to change. 

Dr Allen: I absolutely think that safeguarding has taken precedence over the implementation 

of the Act in its fullest form.  The protective impetus behind safeguarding has been a real 

driver in how adult social care over the last few years, and there is a lot that is very good 

about that.  It has been very proceduralised, and that has taken up a lot of time and energy.  

It has often been process-driven, rather than necessarily being driven by the outcomes for 

individuals, for instance, and their experience of that safeguarding process.  That is beginning 

to change, but there is that journey we have seen.   

For individual social workers, many will feel that adult safeguarding is now very dominant in 

their working day.  They will, at times, struggle, and may or may not have the right 
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supervisory guidance in the matter of self-determination versus the sense of needing to act.  

Going back to the organisational-risk bit, the organisational risk in relation to adult 

safeguarding, and not acting and not being seen to act to protect, has a much higher profile 

than the organisational risk of not enabling and not providing people with the opportunity to 

pursue choice and so on.   

What we are hearing more about now is how personalisation and safeguarding, in a sense, 

are two sides of the same coin.  What you were describing was in terms of the social care 

processes of assessments being done, resources being made available and services then being 

provided.  The intention of personalisation and self-directed support is moving much more 

towards how much people can take control over how that resource is used for them, by 

them, with whatever support, with family support.  That is what self-directed support and 

personalisation are—people using direct payments or not, but actually having more control.  

There is something about how we work with people, whether they have full capacity to 

make those decisions or maybe they are partially impaired but can make other decisions.  

How do we work with as much capacity as they have to make decisions that meet their 

needs, and also help to keep them safe?  That process and practice is relatively easy to say, 

but actually it has been a very difficult transition to get that lined up so that, in all or most 

cases, you can say that that person has the most made of their capacity to make decisions.  

They have made some decisions that meet their needs and help them to feel safe.  Our 

approach to safeguarding will be as light-touch as it needs to be, i.e. not overly intervening, 

but enough to make the difference that is needed to keep the person safe. 

Q143  Baroness Browning: Could I just add here that there was some discussion when 

the Bill went through and when we had the pre-legislative scrutiny?  Several of us in this 

room were on all three stages of the Bill, which is a nice thing to be able to do.  There was 

quite a lot of discussion about the fact that people who lack capacity have the same right as 
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everybody else to make the wrong decisions, from time to time.  I just wonder how you deal 

with somebody quite evidently making a wrong decision in the context of safeguarding. 

Robert Nisbet: Good point.  My Lord Chairman, if I can just cover it, I agree with my 

colleague.  I just want to add a couple of things and focus.  For me, the whole rationale 

behind social work is that fine balance in upholding the rights of the individual and advocating 

on behalf of that person—particularly where that person is not able to undertake that 

themselves, through disability, incapacity or what-have-you—and at the same time, having a 

sense of responsibility and managing that risk where that person may not have that 

awareness and may be putting themselves or other people in danger.  It is a very fine 

balance.   

I can say that, for many reasons, we have veered towards risk-aversion, and by that I mean 

that we fear the blame.  We fear that, if something goes wrong, we will be named or 

scrutinised.  I use the expression, “The goalie’s fear of the penalty”.  You do not want to be 

left holding it.  It often comes down to safeguarding.  I do not see safeguarding as separate 

from what is core and fundamental to social work.  It is just what you do.  It is about 

balancing those rights.  When the Mental Capacity Act came along I thought, “Wow, we 

have at long last got a piece of sensible legislation that enables us to really look at how we 

uphold that balance.” 

However, if it is that, say, we assess someone as having capacity for a specific decision and 

they are very likely to place themselves at serious risk—not others, but themselves—maybe 

in terms of a relationship or continuing a relationship that is physically abusive, who is going 

to be brave enough to say, “We respect that decision”?  There is a fear of scrutiny because 

someone says, “They have a learning disability,” or, “They are a person who you were 

involved with”, and by implication it seems we should therefore resolve those problems.  It 

is very difficult to stand up and say, “We have assessed this person.  We may disagree with 
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what they are doing, but it is their right, as it is my right, to make mistakes in their life and to 

make unwise decisions.”  I have not seen many people able to do that.  Organisations do not 

permit it, because they are very fearful of scrutiny and the media is very, very powerful, as 

we have seen over many years and certainly over the last few weeks.  We veer towards 

overprotection and safeguarding, which sometimes undermines some of the very important 

principles behind the Act.   

There is a lot that the Mental Capacity Act supports in enabling safeguarding to be 

competent, fair and just, but the chance to get it right or to do it properly—sometimes the 

rug is pulled from beneath us, and we are placed in a difficult position. 

Q144  Baroness Andrews: I just want to follow that up, in a way, because in this very 

clear evidence you have produced you do talk about the need to improve the codes of 

practice.  At the same time, you point out—and we have heard this in other evidence—that 

there is huge variation on the ground.  You have just described, Robert, the challenge to the 

individual practitioner.  We come on to talk about culture later on, but how can a revised 

code of practice, when we know so much is left to local discretion, make any difference if, at 

the design and delivery point, both at the level of the local authority and the individual 

practitioner, it is not necessarily going to be observed? 

Robert Nisbet: My Lord Chairman, I agree.  We have a Highway Code, but it does not 

mean that everybody keeps to the speed limits.  We know it is sensible to keep to speed 

limits, but we also somehow undermine them, or whatever.  Maybe some do not.  I agree; I 

do not have an answer, unfortunately.  I wish I did.   

Anna Ribas Gonzalez: Some of the clarifications that we mentioned about the Code of 

Practice also refer to the new case law that has come about, mainly decisions about 

accommodation, where some local authorities have decided not to take cases to the Court 

of Protection for several reasons.  Some may be reasons of cost.  Decisions have been made 
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knowing that there are not going to be consequences.  There has been a lot of recent case 

law showing us how to practise best.  It would be good to provide that as guidance. 

Baroness Andrews: My point essentially is that you would still like to see changes in the 

Code of Practice, despite the fact that there are difficulties. 

Anna Ribas Gonzalez: It is also about describing more what “significant decisions” mean.  

That is what we were referring to in our submission.  It is not about making a descriptive 

description about what it is, but some guidance about what exactly we mean, because 

“significant decision” means something different to me as it does to someone else.   

Lord Swinfen: I was just wondering how well the social workers know those with limited 

capacity.  What is the changeover?  How long do they work with them?  Do they really have 

the ability to judge the capacity of someone to make a particular decision? 

Dr Allen: I think that is a very pertinent question.  I was thinking about it on the way in, 

actually.  In the matter of, for instance, making what appears to be an unwise decision, which 

is actually part of the pattern of your life decisions, you need to have the opportunity to 

have some sense of knowing that person, in order to make a defensible decision to allow 

something to continue that might be, in some way, risky or would count as an unwise 

decision for the person with capacity.   

Social workers and other staff are under a lot of pressure to spend small amounts of time 

with people to make assessments and then set in train self-directed support or packages of 

support, whatever the arrangement is.  There is something about social work distinctively, to 

my mind, which should be about getting to know people to a sufficient degree—not overly 

involving yourself but to a sufficient degree—to understand something about their life 

course: where they have come from, what their relationships have been like, what has been 

important to that person about the way that their life has gone, and what meanings they 

have in various aspects of their life and activities.  That should inform decisions that then 
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may need to be taken in their best interests, if they have lost capacity at this point in time.  It 

should inform any matters of restricting choice at this point.   

It is really difficult for staff in many agencies now to have that time.  I think they try very 

hard.  I would also like to echo something that my colleague here said, about staff working 

extremely hard in many circumstances to know people and hold on to the values of knowing 

people in such a way that helps them to make those sensitive decisions.  It is certainly not 

made easy by an “assess-provide, assess-provide” culture.  There is work going on in social 

work at the moment to try to step back from that and reinvigorate the fact that there is an 

importance and an effectiveness linked to people having the opportunity to develop 

meaningful relationships with clients for appropriate amounts of time, in order to make 

exactly those sorts of decisions.  There is quite a battle on with that, at the moment.   

The Chairman: Could I ask the witnesses to try to be a bit more concise in their answers?  

It is just the time constraints that we have; I am anxious to get through all of it.  I appreciate 

that it is often important to elaborate on what you are saying.  Lord Faulks, can we move 

on? 

Q145  Lord Faulks: It is very much along the lines of the previous questions.  I want to ask 

you about the practical application of the best-interest test and the apparent tension than 

there may sometimes be between applying the statutory test under section 4 and what you, 

as a social worker, may think is in the best interests, in the normally understood sense of 

that expression, of a particular client.  It must be, I suppose, for a non-social worker, terribly 

difficult to stand by and see somebody take a decision that you think is completely wrong 

but, nevertheless, you are faithfully adhering to the words of the statute.  Can you give us 

some examples of the sorts of situations where this can confront you as a social worker? 

Anna Ribas Gonzalez: Firstly, I want to say that there is increasingly good practice in 

assessing best interest.  It is definitely something at the core of social work.  A good example 
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would be decisions about accommodation, and it is one of the easiest to understand.  When, 

for example, someone with dementia is living at home and is increasingly at risk, their safety 

is at risk.  That perception of risk usually triggers a capacity assessment.  When families or 

professionals are concerned, that perception of risk—everyone gets in a bit of a standstill 

and is like, “We need to assess capacity”.   

Usually, in some situations, in situations where the person is at home and is at risk, or the 

person is in hospital, there is an element of urgency, so the decision has to be made quickly.  

At home, the decision needs to be made quickly because there are probably risks.  In 

hospital, there is the pressure of beds and the person has to be discharged somewhere.  

Usually the capacity assessment takes place at the same time as the best-interest decision is 

made.  With decisions about accommodation, it is usually a longer process, so social 

workers are definitely putting a lot of emphasis on taking the time to make those decisions, 

getting family involved, and carers and other professionals, in making that decision, and of 

course the person.  However, traditionally, we have put a lot of weight on what we call the 

duty of care and our responsibility to manage risk.  That definitely influences the perception 

of professionals of what is best for that person. 

The final decision, unfortunately, is also influenced by the availability of resources and 

funding.  The person would probably like to move to a home that costs X amount, but the 

local authority can only fund part of it.  I hope that I have more or less responded to the 

question.   

Robert Nisbet: My Lord Chairman, if I could just add one thing, I also feel professionals are 

not very good at showing their workings-out, as our maths teacher would tell us.  They are 

very good at coming up with the answer, but not showing how they came to that answer.  

The Mental Capacity Act gives considerable clarity as to the stages you need to go 

through—the two-stage test of capacity and the five principles.  It is very reasonable for 
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anyone to scrutinise a decision, as long as they can show how they have come to that 

decision.  Yes, next month or next year, it might be indicated that it was possibly incorrect 

but, if they have shown their workings-out at that time, it is reasonable to say that they 

followed the Act to the best of their ability and what was required. 

Q146  Baroness McIntosh of Hudnall: I want to say that I am very sympathetic to the 

view you expressed, Mr Nisbet, that we should be taking a glass-half-full approach to these 

issues.  I am sorry that the question I am about to ask is perhaps a little bit negative.  I was 

struck by what Dr Allen said, at the beginning of the session—I hope I do not misquote—

about the lack of transparency and the non-standard nature of assessments.  That seems to 

me to present a risk in itself, but we have received a number of submissions that suggest that 

either an assumption of capacity or an assumption of non-capacity can be used as a way of 

getting to a particular end, either to shuffle off responsibility or to take away decision-making 

powers.  It seems to me that that must be connected to the non-standard nature of the way 

that assessments are carried out and also to the point that you just made, Mr Nisbet, about 

the general sense that we have that circumstances are often quite unconducive, shall we say, 

to nuanced decision-making.  Would you accept that that is a criticism that is justified, that 

they are used in this way? 

Robert Nisbet: I would.  My Lord Chairman, I would say that I have seen records just 

around tick boxes.  They have a standardised form; they tick the box.  It does not say, 

“Show your evidence against the tick”, or we see nothing.  Therefore, we cannot really 

ascertain what informed the decision.  What were the drivers of that decision?  Yes, it is 

depressing.   

Baroness McIntosh of Hudnall: Therefore, it can obscure what the motivation of a 

particular professional might have been. 
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Robert Nisbet: It obscures motivation and it obscures that they have actually considered 

what is required under the Mental Capacity Act. 

Dr Allen: I think often staff do not realise that this is a matter of legally defensible 

decision-making.  To intervene against somebody’s apparent wishes on the basis that they do 

not have capacity is an enormous interference with their rights, particularly for major 

decisions.  There is a lack of standardisation for major significant decisions, and the definition 

of “significant decisions” needs to be made better.  At what point do you really need to be 

thinking even more comprehensively about showing your workings-out and your legally 

defensible decision-making, and then how do we monitor that?  How do we govern that?  

How do we manage it?  How do we regulate it?   

The Chairman: Would it help if there was a standard form that had a box requiring the 

assessor to put in his or her justification for the conclusion that he or she was reaching? 

Robert Nisbet: My Lord Chairman, in some areas they do that, yes.  I would also say that is 

good practice, but it cannot stand in isolation.  It has to be validated in terms of discussion, 

supervision and records accounting for what consultation took place with family members 

and other people.  It needs to be validated, and you could complete your records but you 

also need to have professional supervision to ensure that you are undertaking your 

responsibilities, as Dr Allen has said, under the requirements of the law.  I pick up that 

access to good competent supervision—professional supervision—is becoming more and 

more distant.  I do not think it is acceptable, however experienced you are as a social 

worker, that your day-to-day practice should go without regular supervision, updating and 

closer scrutiny as to what your responsibilities are and how you are undertaking them. 

Q147  Baroness Hollins: I agree with you about the importance of supervision, but I 

wonder how far good and appropriate decision-making is actually affected by factors outside 

the Mental Capacity Act.  We have heard about the pressure on hospital beds, for example, 
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but the cost of residential care compared to home care, or, for example, junior generic 

social workers being the ones who are dealing with crisis situations, perhaps without 

adequate supervision, or just the lack of availability of home carers.  I wonder what your 

thoughts are about that. 

Dr Allen: The context of pressure and lack of resources and, in some cases, skill levels as 

well, and the use of, as you said, relatively recently qualified staff in complex situations all are 

factors that have to be monitored very carefully.  The importance of the ongoing 

development of, let us say, social workers—although obviously it is all professional staff in 

this regard—has to be taken seriously.  How do we ensure that staff are continuing to 

develop in their practice and continuing to have supervision?  It may be that newly qualified 

staff get good supervision in the first year and then it might tail off.  It is not necessarily just a 

problem of the newly qualified.  It could be the custom and practice that sets in, with people 

not being refreshed and challenged in their decision-making.  In some senses, I see that more 

frequently.   

One of our members wrote an article in Community Care about precisely this.  It was called 

something like “This Care Home or That Care Home”.  It is care home or care home in 

terms of decision-making, and that was resources driving that, as well as assumptions around 

risk driving those sorts of decisions.  We still have a way to go attitudinally and in terms of 

customer practice, but the driver around cost is limiting choices.  The MCA, personalisation, 

safeguarding, guidance and so forth were all conceived at a time when resources were 

greater.  There is a lot less flexibility in the system now.  What we are looking at in terms of 

efficiency and effectiveness is not all about money, but there is something about how, for 

instance, we need to work even more with families, networks of support and whatever 

residual capacity people have to make decisions and to care for themselves, in the context of 

efficiency and effectiveness.  It is how we match that driver with the quality driver around 
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choice and autonomy.  That is a huge struggle for all organisations, which then gets played 

out at the level of individual decision-making by practitioners.   

Q148  Lord Turnberg: My question relates to families and carers who are faced with this 

bewildering system.  They do not quite know what is going on.  If the professionals find it 

difficult, the families find it even more difficult, and it is particularly the case if their concerns 

are not taken into account.  If I can take you back, the reality of the situation out there for 

patients and carers is that they do not know to whom to go in the first place.  They go to 

the CAB, the local authority’s social care departments, they will go to their GP, or, heaven 

help them, they will go the accident and emergency department with their demented patient, 

whose diagnosis is often first made there.  In an A&E department, there is really no one who 

can spare any time for thinking about the Mental Capacity Act and what it might mean.  The 

reality of the situation is that everyone in the NHS and social care is rushed off their feet.  

Under those circumstances, to get across what is a very complex, difficult and 

time-consuming effort is not easy.  I just wonder how we get through all that. It struck me 

that what we need is an idiot’s guide or one of these “MCA for dummies” type of 

publications, for relatives and patients, to know how to get into the system and who to go 

to.  We need some leadership from one organisation, which will take over and take it on, 

instead of a multiplicity of individuals doing all the bits and pieces in a very amateurish way.  

What do you think about all that? 

Robert Nisbet: My Lord Chairman, I very much agree.  Both prior to the Mental Capacity 

Act becoming operational and post, we have got some excellent publications.  They are easy 

to read.  They are quite—I was going to say “accessible” but that is not what has happened.  

They have somehow reached the shelves of various departments to collect dust.  How we 

can make them more accessible, I am not an expert in that area.  How we can market what 

are very good publications, both in terms of electronic versions, e-learning versions and little 
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TV shows, a bit like a soap opera, which are very good in terms of demonstrating aspects of 

the Mental Capacity Act; it is all there but, somehow, we have not been able to market it as 

successfully as, say, a repeat series of Homeland or what-have-you.  We are just not grabbing 

the attention, despite a lot of effort.  I do not know why.  I really do not know why.   

Dr Allen: The voluntary sector, carer organisations and family organisations have a huge role 

to play in translating some of this, and already do that.  That has to be something that needs 

to continue.  Clearly, the provision of information that is easy to absorb in different formats 

is important, but often you do need somebody to sit down and talk to you about your 

situation.  That is not necessarily something that the statutory services are always going to 

be able to do or are best equipped to do it.  The carer, service user and voluntary 

organisations are often very well placed to do that.   

There is the role of advocacy as well.  Advocacy for families, as well as advocacy for the 

person being assessed, needs to be considered.  Independent mental capacity advocates are 

very important.  There is lots of evidence of very good practice, but they are probably not 

yet used enough.  They are sometimes used quite inflexibly.  They will advocate for the 

individual, and their role with families is often rather unclear as well.  Not specifically in 

relation to the MCA, but interesting for families and individuals who feel lost in the system is 

the idea of care navigators—people who may be attached to, say, general practice who then 

help people find their way through the system by showing the map, so that people can go on 

to find their own way subsequently.  We have to think about how we enable people to find 

their way through.   

Lord Turnberg: On that last point about GPs knowing to whom to turn when a patient 

turns up, or A&E department staff knowing to whom to turn and to have access to someone 

who can then take it on, that seems to me to be something on which we can build. 



 

 

19 

Robert Nisbet: If I can just add quickly the point, we have seen a considerable erosion of 

our voluntary sector and its own capacity.  We have also seen those sectors and services 

brought into the performance-related; they have to deliver on such-and-such a requirement 

and MCA is not in there.  You will not get your money unless you do this, and you ain’t 

going to get your money because MCA is not part of that.  With all due respect to the 

voluntary sector, there is a great deal of willingness and preparedness, etc, but if they are 

not going to be funded for that then, in the current climate, they just will not do it. 

Anna Ribas Gonzalez: All I wanted to add just quickly is that the importance of all these 

actions about raising awareness with families, carers and other health professionals needs to 

be made, but it needs to be made before you get to the point of crisis.  That is what you 

mentioned.  Usually the dimension of good capacity and best-interest decisions comes at the 

point of crisis and, at that point, it is very difficult for families to understand what you are 

talking about, because their emotions are running high already, and you are adding more 

stress.  It is not a time for them to think, “I think that my mother should be doing this”.  You 

disagree, but it is because of her capacity.  I do not think it is fair on them to put added 

pressure on the complex situation in which they are living.  It is very important to start 

raising awareness before that happens, and most of the time that could happen through 

health professionals, because they are usually the first point of contact.  People will always go 

to their GPs, to see other doctors and to see other nurses, but sometimes they do not 

come across social care or mental health professionals until they get to that time of crisis. 

Q149  Baroness Andrews: I wanted to pick up on something that, Dr Allen, you said in 

your evidence, about “longstanding cultural attitudes are proving difficult to shift.”  In the 

course of the evidence, you have identified aspects of that, particularly, despite the Act, the 

prevailing emphasis on protection, rather than empowerment, which seems to go through 

the whole of the argument; the difficulty of determining the weight of a significant decision 
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and getting that across to people; the deferential culture, which runs through the whole of 

the medical profession; and the exclusion of patients from any decision-making process, 

which is particularly acute in this situation.  These are really fundamental issues, are they not, 

to the way that we manage the whole of mental health and the health services in general?   

You talked about multidisciplinary training.  I was not sure how far that was spreading, 

whether that was local or whether there were national systems for that.  It seems to me 

that trying to attack all those really profound difficulties in multidisciplinary training is a real 

challenge.  Where do you start?  Whom do you start with?  What is most useful for us to 

think about in that sense, which would be manageable for you? 

Baroness Barker: Could I just add, while you are thinking about your answer, when you 

spoke about this before, you specifically mentioned doctors?  You did not talk about other 

staff; you specifically mentioned doctors.   

Dr Allen: As I said, I work in an NHS context, so I have personal experience, day-to-day.  It 

is about healthcare more broadly than that.  The deferential part relates to doctors’ 

decision-making, more than nurses’ decision-making or psychologists’ decision-making.  

There is that kind of hierarchy.  The different professions in health are different in many 

ways, characteristically in their attitude towards enablement as well.  OT is all about 

enablement, so I think there are differences there.  The overall healthcare system is 

diagnosis-intervention: “This is good for you”.  That is actually a driving way of operating, 

particularly at points of crisis, at points of urgency and at times of pressure.   

In terms of where we start with shifting culture and the role of training, we have a national 

programme around best-interest assessors under Deprivation of Liberty Safeguards.  That 

has been patchy in its quality.  There has been some real consideration of how good those 

programmes have been to train people for that particular role in relation to DoLS.  We may 

want to be looking at mandating the development of national programmes of training that 
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are in some way accredited for, maybe, leaders around the MCA.  Out of that, there would 

then be the high benchmark.  Out of that, we would clearly clarify the capabilities for all staff, 

at different levels of responsibility, different levels of frequency of use and so on.  We have 

the DoLS framework upon which we might build, but it definitely needs to be revised for the 

overall implementation of the MCA, not just the DoLS aspect, and systems leadership, so 

locally.  It has happened in safeguarding.  There is a lot of useful sector-led, as in 

social-care-sector-led, guidance and there are some competency standards, which are widely 

used now in relation to adult safeguarding.   

Could we not have something much clearer around the MCA, and identify who you need in 

your local system to be really trained and have that leadership role, what the other levels of 

training are that you would want to see, and how you are being held to account?  I do not 

think that would answer all of the cultural issues.  The leadership part in that is important, in 

terms of shifting culture, and that is not just about training; it is also about senior leaders 

taking that on. 

Can I also add that I think it is a top-down/bottom-up matter?  One of the reasons why, in 

some ways, we are in a position where this feels like a rather messy implementation, in some 

regards, is of course that the people affected are some of the least empowered in society.  

As I said earlier, advocacy is only sometimes available for those people.  How do we ensure 

that the voices of user groups, carer organisations and family organisations are consistently 

heard about local experiences falling short?  Who hears that and who acts on that? 

Q150  Lord Patel of Bradford: Taking your point up about the basic shift in culture—I 

trained as a social worker, and this was part of my DNA—how far are both of your 

organisations happy with what is being provided at qualification stage to students?  You have 

talked about hands-on experience.  Placements, I assume, still carry on.  Where is this built 

in?  Is there sufficient evidence there? 
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Robert Nisbet: My Lord Chairman, I have concerns around the level of quality of teaching in 

relation to the law and the law that is required for social workers to understand and 

implement.  I say that based on some recent research evidence undertaken by some 

esteemed colleagues in various universities, who undertook a piece of research observing 

social workers in adult care, and how they used or applied the law.  It was very weak.  We 

have that as an issue within colleges, but also in terms of when you go into social work.  I 

have to say I am concerned about how social workers are updated in their training 

qualifications.  Fine, if you want to become an AMHP but, in relation to access to other 

training, given the tightness of budgets and the cover arrangements, everything almost 

pressurises so that no protected time is provided—there are exceptions—and so training is 

not valued.   

Why do social workers think they should take responsibility?  They should do, but often 

they do not, because they often do not feel that their updating in practice and their 

professional development is being valued by their employer.  They say, “Why should I 

bother?” which is a shame.  It is learned helplessness, in a way.  We get into this track where 

training is not adequate.  Even when it is provided, getting people to be able to attend is 

often very difficult.  I know that from my own experience. 

Also, I think the thresholds for what is required as evidence for continued professional 

development are way too low.  I do not understand that if you just say, “I had a conversation 

with my supervisor”, you should be able to say, “That counts towards my continuing 

professional development”, or “I read this article in Social Work Today or Community Care; 

therefore, it counts.”  I do not understand that.  I would have to say that is unacceptable.  

Yes, you should read the article, but there is a lot more to it, in terms of how you apply it. 

Dr Allen: I would just like to add that, through social work reform and the work of the 

College, there is now the Professional Capabilities Framework.  It is the new framework for 
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social work development, from qualifying through to the most advanced level.  It is very 

clear that that is about developing social workers throughout their career.  If you are a social 

work manager or a principal social worker leading across a council, you will attend to your 

development across a range of domains, which are about skill, knowledge and also about 

rights.  That framework is, for the first time, in a sense, a comprehensive capability holistic 

framework.  I think it does provide the right framework upon which we need to now build 

post-qualifying frameworks, CPD frameworks, which have come and gone, and they have 

been patchy.   

Some local authorities and other employers do a very good job in terms of providing a range 

of rounded development opportunities.  That is being affected by the cuts—we know that—

and it is also something that is patchy.  It is not all doom and gloom, in relation to this sort 

of development.  I chair the mental health faculty at the College.  The approved mental 

health professional role is the most standardised, comprehensive post-qualifying framework 

that we have in social work, obviously coming out of the old ASW role.  We do not have 

equivalents of that in adult social work.  The new chief social worker is interested in having 

that.  It is within those frameworks that we could see a real shift in solid career-long 

development in exactly a matter like this. 

Q151  Baroness Barker: I want to wind up with a couple of questions about access to 

justice.  I will preface these questions by saying that, Dr Allen, I think you are the first 

witness to talk to us about the fact that the law was designed or drawn up at times when 

there were more resources.  I am also very mindful of your opening statement about the 

fact that there are a number of bodies that are responsible for implementing this law, but no 

one body that has overall responsibility for gathering the data.  Those two are germane.   

In the context of those two things, BASW, you have advocated that there should be much 

greater use of mediation services in order to avoid people having to go to the Court of 
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Protection, which is seen to be costly, cumbersome and difficult.  Would you like to tell us a 

bit more about how you would see that operating, particularly in relation to the other 

organisations? 

Robert Nisbet: My Lord Chairman, we know that the Court of Protection is overwhelmed 

and we also know that many cases come to the Court of Protection that would have 

benefited from earlier intervention and earlier mediation between different parties and 

views.  Mediation is not a cheap alternative.  It has to be done correctly, professionally and 

competently, and it also requires a degree of independence.  What we have lost is that 

agencies have understandably, because they are trying to meet ongoing costs, been proactive 

in putting money aside to develop those services to be proactive.  It has been very difficult 

for them.   

The consequences are that, without mediation services, without competent good training 

and access to training, they can end up in situations where they find themselves in the Court 

of Protection.  We know of one particular case that had a very high profile.  They end up 

spending an awful lot of money on legal fees.  There was one authority that was actually 

fined by the Court of Protection, which was unheard of, as I understand it.  There is a very 

strong argument for saying what mediation can achieve. 

The other thing is that, as I mentioned before, with the breakdown in confidence about 

public sector services, mediation, because of its independence, may be seen to be more 

accessible and fairer to families and members.  Also, having seen mediation work, it is a very 

skilled responsibility, and, when it is done well, it does achieve very good results and 

outcomes for both parties.  It is very important.  We see it in other areas.  Mediation is very 

strongly supported within family courts, particularly around relationship difficulties, divorce, 

etc.  Mediation is your first port of call rather than going to court, and I cannot see why that 

should not be the case with the MCA.  The other thing is that people have tended to see the 
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IMCA service as mediation; they are not there for mediation, so we need to be clear about 

that. 

Q152  Baroness Barker: You also talked about increased regulatory powers for CQC, 

and Dr Allen has talked about the influence of CQC on developing the culture of 

organisations.  Can you just tell us what further resourcing and structures you think CQC 

would need to have in order to bring that to fruition? 

Robert Nisbet: My Lord Chairman, firstly, I do feel that now CQC has picked up on the 

MCA and DoLS, it has made a significant difference.  We have seen services starting to be 

proactive in ensuring that their house is more in order on MCA.  There is still a long way to 

go.  I also feel there would be a benefit of CQC having a similar body to the Mental Health 

Act Commission, which is now part of CQC, particularly in inspecting the supervisory 

bodies to see how supervisory bodies are undertaking their responsibilities in how they 

undertake authorisations, whether they have enough BIAs available, the training of BIAs, etc, 

and also in terms of scrutinising far more closely the authorisations for Deprivation of 

Liberty.  I do not feel competent enough to talk about the other powers and responsibilities 

that the previous Mental Health Act Commission has had, which is now under the CQC, but 

I do feel that they are yet another very important part of scrutiny and of bringing the level of 

services up to the mark that they should be. 

Dr Allen: I believe the CQC is looking to integrate the Mental Health Act Commission 

function into their compliance functions more, in their scrutiny of mental health 

organisations.  They are also now scrutinising in the community.  They go into regulation in 

the community, as well as in patient services, in for instance mental health trusts.  Within 

that, what I think we need to know is that they are grappling very strongly with the 

implementation of MCA as well as the Mental Health Act.  The relationship between the 
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Mental Health Act and the MCA is something that they can help to regulate and enforce in a 

meaningful way.   

There is something about the way the CQC works with providers to ensure that the 

expectations are absolutely clear and that there is shared understanding across the sector 

about what is required.  The current development of the CQC is moving much more in that 

direction, which will be absolutely essential in this area, because there is quite a lot of 

confusion, at many levels, in the relationship between, for instance, the Mental Health Act 

and the Mental Capacity Act.  The two bits of legislation do not easily fit together.  They 

come out of different legal and philosophical routes, in some ways, and have very different 

histories.  It will be very important that the CQC can help to make sure that providers are 

really clear about what is expected in order to show good practice and compliance. 

The Chairman: Thank you very much for your evidence.  We are very grateful for it.  It 

has been extremely useful for us, and it has supplemented your written submissions, which 

were also very detailed.  Thank you very much. 


